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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

UNITED STATES OF AMERICA and

PEOPLE OF THE STATE OF ILLINOIS, :
Civil Action
Plaintiffs,

Nos.
v. and
QUTBOARD MARINE CORPORATION, INC.

Defendant.

CONSENT DECREE

WHEREAS, the United States of America ("United States"™ or
"U.S."), acting on behalf of the United States Environmental
Protection Agency ("J.S. EPA"), filed a complaint 1in Cilvil
Action No. 78-C-1004 on March L7, 1978, asserting <laims
against the Outboard Marine Corporation ("OMC") wunder the
Refuse Act, 33 U.S.C. § 407; the Clean Water Act, 33 U.S.C.
§ 1251 et seg., and the federal common 1law of nuisance
regarding alleged discharges of poclychlorinated biphenyls
("PCB3s") into the environment and ensuing harm to the sovereign
rights 'and interests of the United States 1in the intérstdte
navigable waters and biota of the North Ditch, Waukegan Harbor,
and Lake Michigan;

WHEREAS, the United States amended its Complaint in Civil
Action No. 78-C-1004 on January 20, 1982, and asserted a claim
for relief against OMC under Section 106 of the Comprehensive
Environmental Response, Compensation, and Liability Act of

1980, 42 U.S.C. § 9606;



WHEREAS, the State of 1Illinois was granted 1leave to
intervene in Civil Action Nc. 78-C-1004 and asserted claims
against OMC under the Clean Water Act, the common law of.nui-
sance, the Illinois Public Nuisance Act (Ill. Rev. Stat. Ch.
100-1/72, § 221 et seq.), the Illinois Environmental Protection
Act (Ill. Rev. Stat. Ch. 111-1/2, par. 1001 et seq.), and the
common law of trespass, alleging that OMC had discharged PCBs
into Waukegan Harbor, the North Ditch, and Lake Michigan and
thereby caused damage to waters, sediments; and biota owned by
the State of Illinois in trust for the benefit of the people
and wildlife in the State;

WHEREAS, U.S. EPA, pursuant to Section 105 of the
Comprehensive Environmental Response Compensation and Liability
Act of 1980, as amended by the Superfund Amendments and
Reauthorization Act of 1986 ("CERCLA"), 42 U.S.C. § 9605,
placed the Waukegan Harbor site in Lake County, Illinois (the
“Site", as more specifically defined in Section III.C of this
Consent Decree) on the National Priorities List, which is set
forth at 40 C.F.R. Part 300, Appendix B, by publication in the
Federal Register on September 8, 1983, 48 Fed. Reg. 40658;

WHEREAS, U.S. EPA completed a source control Feasibility
Study ("FS") report on July 15, 1983, which report contains a
recommended alternative for remedial actinon at the Site;

WHEREAS, on or about July 15, 1983, U.S. EPA published
notice of the completion of the FS Report and of the recommend-

ed alternative for remedial action and provided opportunity for



public comment to be submitted in writing to U.S. EPA by
September 1, 1983 or orally at a public meeting held . in the
City of Waukegan, Illinois, on August 3, 1983, and also.pro-
vided a second opportunity for public comment to be submitted
in writing by April 4, 1984 or orally at a public meeting neld
in the City of Waukegan, Illinois on March 14, 1984;

WHEREAS, U.S. EPA has kept a transcript of the public
meetings and has made this transcript available to the public;

WHEREAS, the Court dismissed without prejudice Civil Action
No. 78-C-1004 on March 6, 1985, conditioned on the United
States and the State of Illinois each executing a covenant not
to sue OMC for specified matters, but reserving the right to
bring an action for certain other matters;

WHEREAS, the United States and the State of Illinois both
executed covenants not to sue OMC, 1in conformity with the
Court's March 6, 1985 order, and the terms of such covenants
were approved by the Court;

WHEREAS, in accordance with Section 121(f)(1)(F) of CERCLA,
42 U.S.C. § 9621(f)(1)(F), the State of 1Illinois has been
notified and has participated in negotiations regarding the
scope of the remedial design and remedial action for the Site;

WHEREAS, the Illinois Environmental Protection Agency
("IEPA") 1is participating in the execution and implementation
of this.Consent Decree pursuant to paragraph 1004 of Chapter

lll-l{z of the Illinois Revised Statutes;

-—



WHEREAS, the terms of this Consent Decree will be made
available to the public pursuant to Section 117 of CERCLA and a
public meeting will be held, and the terms of this decree éhall
constitute the final Remedial Action Plan;

| WHEREAS, pursuant to Section 112(j) of CERCLA, 42 U.S.C.
§ 9622(j), U.S. EPA notified the Federal and State natural re-
source trustee(s) of negotiations on the subject of addressing
the release or threatened release of hazardous substances at
the Site, and U.S. EPA has encouraged the participation of the
Federal and State natural resource trustee(s) 1n such
negotiations;

WHEREAS, the State of Illinois contends that OMC is respon-
sible for damages to sediments and submerged lands that are
within the Waukegan Harbor Site resulting from the discharge of
PCBs by OMC;

WHEREAS, the United States and the State of Illinois
contend that OMC 1is legally obligated to pay damages and re-
sponse costs incurred in connection with the release of PCBs at
the Waukegan Harbor Site;

WHEREAS, the United States and the State of Illinois ("the
Plaintiffs") filed complaints against OMC herein, seeking pay-
ment of damages and response costs under CERCLA in connection
with the release of PCBs at the Waukegan Harbor Site;

WHERéAS, OMC denies any and all legal or equitable liabil-

ity under any federal or state statute, regulation, ordinance,



or common law for or relating to conditions at the Waukegan
Harbor Site,- including but not limited to 1liability for re-
sponse costs or damages for 1injuries to natural reséurces
resulting from storage, treatment, handling, or . disposal
activities or actual or threatened releases of PCBs or any
other hazardous substance at the Waukegan Harbor Site, but
agrees to the terms and conditions of this Consent Decree to
settle the claims made against it by Plaintiffs;

WHEREAS, the Plaintiffs and OMC, in a spirit of compromise,
have put aside cheir legal and equitable claims and defenses
and have worked cooperatively to resolve their disputes in a
fair and equitable fashion, without litigation;

WHEREAS, Plaintiffs and OMC agree that settlement. of this
matter and entry of this Consent Decree is made in good faith
in an effort to avoid further litigation, without any admission
as to facts or liability for any purpose, to settle and resolve
disputed claims;

WHEREAS, pursuant to Section 121(d)(l), the United States,
the State, and OMC ("the Parties”) believe that the remedial
and sediment and submerged lands resource restoration actions
to be undertaken pursuant to this Consent Decree will attain a
degree of <cleanup of .hazardous substances, pollutants and
contaminapts released into the environment and of control of
further feleases which at a minimum assures protection of human

health and the environment at the Site;



WHEREAS, the Parties believe the remedial and sediment and
submerged lands resource restoration actions to be undertaken
pursuant to this Consent Decree will provide a level or ‘stan-
dard of control for such hazardous substances, pollutants, or
contaminants which at least attains legally applicable or rele-
vant and appropriate standards, regquirements, criteria, or
limitations under Federal environmental law or State environ-
mental or facility siting law in accordance with
Section 121(d)(2) of CERCLA, 42 U.S.C. § 9621(d)(2); are in
accordance with Section 121 of CERCLA, 42 U.S.C. § 9621; and
are consistent with the National Conﬁingency Plan ("NCP"), 40
C.F.R. Part 300;

WHEREAS, the Parties believe that the remedial and sediment
and submerged lands resource restoration actions to be
undertaken pursuant to this Consent Decree are at least as pro-
tective of human health and the environment as the alternatives
presented in the Record of Decision for the site approved by
EPA on May 15, 1584;

WHEREAS, the Federal and State natural resource trustees
have reviewed this Decree and determined that: (i) the Decree
requires the performance of appropriate actions that will pro-
vide protection of natural resources under théir trusteeship,
(ii) wupon proper completion of the activities 1listed in
Section V.D.l. of this Decree (excluding operation, maintenance
and monitoring activities) and in the absence of failure of the

containment cells, the Facility will not be considered a source



of any future injuries to resources under Federal and State
trusteeship with respect to the releases described 1in
Plaintiff's complaint, and (iii) any injuries to natural re-
sources that might result from releases caused by proper imple-
mentation of this Decree will not be attributed to OMC;

WHEREAS, OMC agrees to pay monies into a trust and ensure
implementation of all requirements under this Consent Decree,
and U.S. EPA has determined that the work required under the
Consent Decree will be performed properly;

WHEREAS, the Parties recognize the public interest 1in
expediting the cleanup of the Site, and the Parties desire to
further this interest through entry of this Consent Decree
without further litigation;

WHEREAS, in order to facilitate this settlement, the
Parties have agreed that certain m8tters not covered by this
Decree, as identified in Section XVI C.2. below, should be pre-
served for separate resolution, 1if necessary, subsequent ¢to
entry of this Consent Decree and;

WHEREAS, the Court finds that the provisions of this
Consent Decree are fair, reasonable and in the public interest;

NOW, THEREFORE, it is hereby Ordered, Adjudged and Decreed:

I.

JURISDICTION

This Court has jurisdiction over the subject matter herein,

and over the parties consenting hereto. The parties shall not



challenge this Court‘'s jurisdiction to enter and enforce this

Consaent Decree.

II.

PARTIES BOUND

This Consent Decree applies to and is binding upon the un-
dersigned parties, the Trustee (as defined in Section III here-
of), and their agents, successors and assigns. The undersigned
representative of each party to this Consent Decree certifies
that he or she is fully authorized bf the party or parties whom
she or he represents to enter into the terms and conditions of
the Consent Decree and to execute and legally bind that party
to it. OMC shall provide a copy of this Consent Decree to the
Trustee and each contractor hired to perform the Work required
by this Consent Decree and shall provide notice of this Consent
Decree to any subcontractor retained to perform any part of the

Work required by this Consent Decree.

III.

DEFINITIONS

Unless otherwise defined herein, terms used in this Consent
Decree that are defined in Section 101 of CERCLA, 42 U.S.C.
§9601, shall have the meanings ascribed to them therein.
Whenever the following terms are used in this Consent Decree
and tEg Exhibits and Appendices attached hereto, the following

definitions specified in this Paragraph shall apply:

w



A. "Architect” or “"Engineer" means the company or
companies retained to prepare the construction plans and
specifications necessary to accomplish the work describéd in
the RAP.

B. “Contractor® means the company or companies retained
to undertake and complete the Work required by this Consent
Decree. Each Contractor and subcontractor shall be qualified
to do those portions of the Work for which it is retained.

C. "Future Liability"” refers to liability arising after
U.S. EPA's Certification of Completion is 1issued onursuant to
Section XXIV.

D. “Hazardous Substance” shall have the meaning provided

in Section 101(14) of CERCLA, 42 U.S.C. § 9601(14).

E. "IEPA" means the 1Illinois Environmental Protection
Agency.
F. "National Contingency Plan" or "NCP" shall be used as

that term is used in Section 105 of CERCLA, 42 U.S.C. § 9605.

G. *OMC® means OQOutboard Marine Corporation, Inc., a cor-
poration organized under the laws of the State of Delaware and
doing business in Waukegan, Illinois.

H. "Parties" means the United States of America, the
State of Illinois and OMC, and, upon execution of the Trust
Agreement! the Trustee.

I. “PCBs” means any chemical substance that is limited to
the biphenyl molecule that has been chlorinated to varying de-
grees (including monochlorinated biphenyls, dichlorinated

biphenyls and polychlorinated biphenyls.)



J. “Performance Standards” means the following
requirements: (1) design and construction of the containment
cells in the areas designated in the Figures 3, 4 and.s of
Appendix III in accordance with the design criteria set forth
in Table 1 of Appendix III; (2) excavation and dredging of
soils and sediments from designated Treatment Areas specified
on Figqures 8 and 13 of Appendix III, and treatment of such
soils and sediments to extract at least 97% of the PCBs by mass
present in said material in the manner prescribed in Section
3.2 of Appendix IV; (3) destruction of extracted PCBs in com-
pliance with applicable laws and regulations; (4) excavation of
soils and sediments from the areas and to the elevations of OMC
property designated in Figure 14 of Appendix III and placement
of such material in the West Containment Cell; (5) dredging of
soil and sediments from the areas and to the elevations of
Waukegan Harbor designated in Figure 9 of Appendix III and con-
solidation of socil and sediments in the Slip No. 3 containment
cell; and (6) maintenance of an inward hydraulic gradient
accross the 1length and width of each containment cell for the
period of time this gradient must be maintained pursuant to
Section V.D.9 of this Decree.

K. "Plaintiffs" means the United States of America and
the State of Illinois.

L. “Remedial Action Plan” or "“RAP" means the plans for
the implementation of the remedial design, remedial action,

resource restoration, and operation and maintenance and

-10-



monitoring to be undertaken at the Site as set forth in
Appendices III through VII and any modifications thereto made
in accordance with the provisions of this Decree and all blans
approved hereunder.

M. "Response Costs” means any costs incurred by
Plaintiffs pursuant to 42 U.S.C. § 9601 et seq.

N. "State" means the State of Illinois and its agencies
and agents, including but not limited to the Illinois Attorney
General and the Illinois Environmental Protection Agency.

0. “Treatment Areas” refers to areas and elevations of
the Site from which sediments and soils will be excavated for
treatment as specifically described in Sections 4.5 and 4.6 of
Appendix III as Areas C through I, on Figure 13 and Areas M, N
and O on Figure 8 of Appendix III.

P. "Treatment Contractor” means the company hired ¢to
perform treatment of sediments and soils as described in
Sections 4.5 and 4.6 of Appendix III, as Areas C through I on
Figure 13, and Areas M, N and O in Figure 8, of Appendix III.
The Contractor may also be the Treatment Contractor.

Q. “Trust Agreement®” means the agreement for the estab-
lishment, funding and operation of the Waukegan Harbor Site
Trust annexed as Appendix II hereto.

R. "Trustee® mean each person or entity, including
successois, appointed pursuant to the Trust Agreement to manage
the Waukegan Harbor Site Trust; hire, supervise and pay the

Contractor{s); and implement the Work to be performed under

-11-



this Decree. OMC and the Trustee shall be deemed to be related
by contract for purposes of 42 U.S.C. § 9607(b)(3).

R. "United States™ means the United States of America:

S. "U.S. EPA" means the United States Environmental
Protection Agency.

T. "UJ.S. DOJ" means the United States Department of
Justice.

u. "Waukegan Harbor Site" or the "Site means the area
depicted in Appendix I, including, but not limited to, Slip No.
3 of Waukegan Harbor, ... Upper Harbor of Waukegan Harbor, and
the following areas 1located on OMC facility property: the
North Ditch, Crescent Ditch and Oval Lagoon, and the Parking
Lot.

v. "Waukegan Harbor Site Trust” or "Trust” means the
Trust established pursuant to Section IV.C. of this Decree.

W. "Work"” means the design, remedial, sediment and sub-
merged land resource restoration, and operation and maintenance
activities to be undertaken in accordance with this Consent
Decree, the RAP, and plans or schedules required tao be

submitted pursuant thereto. All activities set forth in the

RAP are included in this definition.

-12-



D R

Iv.

GENERAL PROVISIONS

A. Objective of This Consent Decree

The objective of this Consent Decree is to redress
alleged injuries to certain property and natural resources of
the State, including sediments and submerged lands within the
Site, and to address certain alleged injuries, as covered in
this Decree, to natural resources held in trust by the United
States and the State, caused by the release of PCBs at the
Waukegan Harbor 3Site, aud to prevent or minimize t - release of
PCBs consistent with the NCP to protect public health and the
environment. These injuries will be addressed and redressed
through implementation by the Trustee of the Work provided for
in this Decree, and by the payment of damages by OMC into the
Trust to fund the implementation of that Work.

B. Commitment of OMC

1. OMC shall establish the Waukegan Harbor Site
Trust in accordance with the requirements of Paragraph C below,
and OMC shall finance performance of the Work as defined 1in
Section III.X., 1including all activities undertaken by the
Trustee.

2. Notwithstanding establishment of the Waukegan
Harbor Site Trust, OMC shall be responsible for ensuring the
proper, éomplete, and timely performance of all requirements of
this -Consent Decree, including all Work undertaken by the

—

Trust. In the event the Trust fails to implement the Work in

13



accordance with all schedules and requirements of thif Consent
Decree and the RAP, OMC shall be liable for such failure in
accordance with Paragraph D of this Section. )

3. The Work as defined in Section III.X. shall be
completed in accordance with all requirements of this Consent
Decree, including Performance Standards and specifications, and

within the time periods set forth in Section V and in the RAP.

C. Waukegan Harbor Site Trust

1. OMC shall execute and filé with the Court a
signed trust agreement (the "Trust Agreement") establishing the
Waukegan Harbor Site Trust, in the form attached hereto as
Appendix II, within ten (10) working days after entry of this
Consent Decree. The Waukegan Harbor Site Trust shall be
construed to confer upon the Trustee all powers and authority
necessary to perform the Work required under this Consent
Decree. The Trust Agreement shall instruct the Trustee to (a)
take all action necessary to perform the Work required under
this Consent Decree, including, but not limited to, hiring the
Architect, Engineer and Contractor(s) to perform the Work and
ensuring that the Work is properly performed; (b) reimburse the
United States and the State of 1Illinois for overseeing the
terms of this Consent Decree as provied in Sectin XIV hereof;
(c) pay other expenses necessary to fulfill the requirementsAof
this Conéent Decree; (d) submit to the Parties, by June 1 of
each year after entry of this decree, financial reports de-

scribing all monies received and expended by the Waukegan

-14 -



Harbor Site Trust and a projection of the income and
expenditures of the Trust for the subsequent one-year period;
(e) notify OMC, U.S. EPA and IEPA promptly in the event funds
in the trust are or will be insufficient to ensure
uninterrupted completion of the Work; and (f) submit such ocher
reports as are requested by OMC,. The Trustee shall use the
money in +the Waukegan Harbor Site Trust for these purposes.
Upon execution of the Trust Agreement, the Trustee shall be
deemed a party to this Consent Decree.

2. Payments to Waukegan Harbor Site Trust

OMC shall make payments into the Waukegan Harbor
Site Trust in accordance with the payment schedule attached
hereto as Exhibit A to the Trust (Appendix II). In the event
the financial reports of the Trustee show that the projected
expenditures of the Waukegan Harbor Site Trust exceed projected
Trust funds, OMC shall pay additional amounts to the Trust suf-
ficient to fund the .difference within a time sufficient to
assure the uninterrupted and timely completion of the Work.
Further, in the event the Trustee gives notice that funds in
the Waukegan Harbor Site Trust are insufficient at any time to
assure the uninterrupted progress and timely completion of the
Work, OMC shall promptly pay such additional amount to the
Trust as, necessary to eliminate the insufficiency. OMC shall
give prohpt notice to U.S. EPA and IEPA of such payments. The
Trustee, or the United States or the State, shall have the

right to move the Court to compel payment of any funds required

-15



to be paid to the Trust. Payments by OMC to the Trust do not

constitute fines, penalties or monetary sanctions of any kind.

3. Purpose of Trust

The purpose of the Trust is to fund and implement
the Work, including remedial,.sediment and submerged land re-
source restoration, design, oversight, operation, monitoring,
and maintenance activities undertaken at the Site. OMC's pay-
ments to the Trust constitute payments of damages and response
costs to redress injuries to certain property and natural re-
sources of the State, ...ciuding sediments and submerged 1lands
within the Site, and to address certain alleged injuries, as
covered by this Consent Decree, to natural resources held in
Trust by the United States and the State. OMC's payments to
the Trust shall not operate to reduce any liability of OMC for
matters covered by Section XVI C-E, below. Any penalties that
may be assessed shall not be paid by the Trust.

D. Obligations of OMC

1. The establishment of the Waukegan Harbor Site
Trust shall in no way limit the obligations of OMC under this
Consent Decree. In the event the Trustee, or any Architect,
Engineer or Contractor or other person hired by the Trustee,
fails to perform the Work or any aspect of the Work in accord-
ance with the terms of this Consent Decree and the RAP, U.S.
EPA and iEPA, subject to Section XII.A. hereof, may institute
an action or proceeding: (1) seeking injunctive relief or an

order from this Court to conpel OMC to ensure the performance

- 16-



of any obligation under this Consent Decree, including the Work

~or any aspect of the Work; (2) to compel the Trustee to comply
with the obligations of the Trust Agreement; (3) for stip&lated
penalties pursuant to Section XV hereof; (4) for any .statutory
penalties available under applicable law and consistent with
this Decree; and (5) for other sanctions or relief available
under 1law, 1including, without 1limitation, a proceeding for
contempt of this Consent Decree.

2. Without limitation on the rights set £forth in
Paragraph 1, above, and in addition to all other remedies
available under the Decree, U.S. EPA may elect to do one or
more of the following in the event the Trustee fails to perform
any material aspect of the Work in accordance with the terms of
this Consent Decree and the RAP:

a. Following twenty-one (21) days notice to OMC
and the Trustee, replace the Trustee with a substitute Trustee
selected by U.S. EPA;

b. Subject to Section XII.A. hereof, seek 1in-
junctive relief or an order from this Court to terminate the
Trust and compel OMC to perform any obligation assigned to the
Trustee under this Decree.

3. In any action or prdceeding listed in Paragraph 1
or 2 above, it shall not be a defense that an action required
under this Consent Decree was taken or omitted to be taken by
the Trustee, or by any Architect, Engineer, Contractor or other

person hired by the Trustee, rather than by OMC. In any such
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action or proceeding against OMC, OMC shall not assert that the
Trustee is a necessary party cr otherwise challenge the juris-
diction of the Court to compel OMC to undertake the tasks as-
signed fo the Trustee under this Decree.

E. Permits and Approvals

1. All activities undertaken pursuant -to this
Consent Decree shall be wundertaken in accordance with the
requirements of all applicable local, state and federal laws,
regulations and permits. The United States and the State have
determined that the obligations and procedures authorized under
this Consent Decree are consistent with the authority of the
United States and the State under applicable law to establish
appropriate remedial measures for the Site.

2. The United States and the State have determined
that no federal, state, or local permits are required for work
conducted entirely on-site as described in this Decree and ‘the
RAP. OMC shall ensure that the Trustee obtains all permits or
approvals necessary for off-site work under federal, state or
local 1laws and shall ensure that timely applications and
requests for any such permits and approvals are submitted.

3. All contracts or subcontracts entered into for
Work required under this Consent Decree shall include provi-
sions stating that such contractors or subcontractors, includ-
ing their agents and employees, shall perform all activities
required by such contracts or subcontracts in compliance with

all applicable laws and regulations. This Consent Decree 1is



- ST -

not, nor shall it act as, nor is it intended by the Parties to
be, a permit issued pursuant to any federal or state statute or

regulation.

F. Conveyance of Property Within Site Boundaries .

1. Within thirty days of approval by the Court of
this Consent Decree, OMC as owner of certain property within
the boundaries of the Site shall record a copy of this Consent
Deéree with the Recorder's Office, Lake County, State of
Illinois against such property.

2. Property ownéd by OMC within the boundaries of
the Site may be freely alienated provided that at least sixty
days prior to the date of such alienation, OMC notifies
Plantiffs of such proposed alienation, the name of the grantee,
and a description of any obligation of OMC hereunder toQ be per-
formed by such grantee. In the event of such alienation, each
of OMC's obligations pursuant to this Consent Decree shall con-
tinue to be met by OMC or, subject to U.S. EPA's approval (such
approval not to be unreasonably withheld), by OMC and the
grantee. Even if a grantee assumes the performance of obliga-
tions of OMC pursuant to this paragraph, OMC shall remain
solely responsible for ensuring the proper performance of all
requirements of this Decree.

3. Any deed, title or other instrument of conveyance
regardiné property owned by OMC within the boundaries of the
Site shall contain a notice that such property is the subject
of this Consent Decree, setting forth the style of the case,

case number, and Court having jurisdiction herein.
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G. Discharge Limitations

1. Except as otherwise provided herein for PCBs an@
Total Suspended Solids (TSS), the legally effective tetm§ and
conditions of OMC's NPDES Permit No. IL 0002267 and any
subsequently issued permit shall apply. Following approval 6f
the Best Management Practices Plan described in subparagraph 2,
for outfalls presently regulated by OMC's NPDES Permit No. IL
0002267, the following effluent 1limitations for PCBs and TSS
shall apply, in lieu of all presently effective permit condi-
tions for TSS and PCBs, from commencement of construction of
the new slip pursuant to Table 3 of the Work Plan for In Place
Containment (Appendix III) until completion of the construction
schedule set forth in Table 3 of the Work Plan for In Place

Containment (Appendix III):

Effluent Concentration Limit Monitoring Frequency

Qutfalls 001, 006 and 008
PCB's S ppb daily maximum Weekly

Cutfalls 007 and 014
PCB's S ppb daily maximum Twice weekly
1l ppb 30 day average

Outfalls 015 and 016

PCB's S ppb daily maximum Each Precipitation
TSS 30 mg/1 daily maximum Event™’

A Precipitation Event shall mean a 0.3 inch rainfall
in a 24 hour period as monitored on or near the Site.

-20-



2. (a) Within 30 days from entry of this Consent Decree,
OMC shall submit to U.S. EPA and IEPA for apéioval a Best
Management Practices ("BMP“) Plan which shall sp;cify
action to be taken to address and minimize the impact of
the Work on discharges from the outfalls described above.
The plan shall include consideration of influent filtra-
tion, use of an alternate intake water source for water
presently withdrawn from the Harbor and discharged through
outfalls 007 and 014, and procedures to control solids
which may accumulate as a result of the Work c.. roof areas
which discharge to outfalls 007 and 014. ‘

(b) In addition to the provisions for Outfalls 015
and 016 in subparagraph (c), if the results of two consecu-
tive samples from any outfall equals or exceeds 1.0 ppb
PCB's, OMC shall implement the best management practices
set out in the approved Best Management Practices Plan for
areas and activities discharging to said outfall. Approval
of the Best Management Practices Plan shall be subject to
the provisions of Section XII of this Decree.

(c) From the date of commencement of implementation
of the approved Best Management Practices Plan until com-
pletion of the construction schedule set forth in Table 3
of the Work Plan for In Place Containment, during the
montﬁs April through November, OMC shall employ practices
and procedures to remove accumulated solids from roof areas

that discharge rain water runoff to outfalls 015 and O0ls.

21



The €frequency and method of such practices and procedures
shall be as specified in the approved Best Management
Practices Plan. Washwater from those surfaces shafl be
collected and sampled for PCBs. If PCB concentrations in
said washwater equal or exceed 1 ppb, said washwater shall
be treated in the manner prescribed for Category 3:water in
Section 4.6.14.2 of the Work Plan to a level below 1 ppb.

{d) OMC will determine the feasibility and cost of
rerouting of the discharge of Upper Harbor intake water
from outfalls 007 and 014 to existing or new outfall(s) in
the Upper Harbor. In the event the discharge of Upper
Harbor intake water is rerouted from outfall 007 and 014 to
Ehe Upper Harbor so that those outfalls discharge only
storm water and/or roofwater runoff: (i) the limits appli-
cable to outfalls 015 and 016 in paragraph 1 will apply to
outfall 007; (ii) the limits applicable to outfalls 015 and
016 and the conditions of subparagraph (2)(c) shall apply
to outfall Q14 and; (iii) the BMP Plan will be amended ac-
cordingly. The limits applicable to outfalls 001, 006 and
008 will apply to the discharge of Upper Harbor intake wa-
ter which is rerouted to Upper Harbor.

3. In accordance with applicable regulations, IEPA
shall propose for public comment a modified NPDES Permit con-
taining effluent limitations and conditions for PCBs and TSS
consisting of those set forth in subparagraphs 1 and 2 of this

Paragraph G. As soon as practicable, but no later -than

-27-



TONE RN e e e e

SRS

twenty-one (21) days after the 1lodging of the Decree, 1EPA
agrees to propose such permit for a thirty (30) day public
comment period and to schedule a public hearing on the pro;osed
permit as soon as practicable, but no 1later than thirty (30)
days after the expiration of the public comment period. U.S.
EPA agrees not to object to or oppose those conditions of a
permit that reflect the effluent limitations in subparagraph 1
and any proposed conditions contained in a BMP Plan approved
under this Decree, unless the public comments demonstrate that

said limitations or conditions are inconsistent with the Clean

Water Act. In issuing or modifying said permit, IEPA may
require monitoring or effluent limitations for other
contaminants. After appropriate consideration of public

comment, IEPA shall promptly issue a modification of or reissue
the final permit 1in accordance with applicable 1law and
regulations. OMC agrees to dismiss its appeal of the NPDES
Permit (No. 0002267) (issued September 14, 1987), presently
pending before the 1Illinois Pollution Control Board (PCB
87-159), upon reissuance or modification of a final permit with
the terms and conditions for TSS and PCBs specified in
subparagraphs 1 and 2 of this Paragraph G.

4. OMC shall comply with the terms and conditions of
the modified or reissued permit referred to in the first sen-
tence of paragraph 3 when such terms and conditions become
legally effective. Nothirg 1in this Consent Decree shall

-——

prevent OMC from appealing any terms and conditions of the
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modified or reissued permit pursuant to applicable regulations,
except that OMC agrees not to challenge terms and conditions
which incorporate the PCB and TSS limitations and condi%ions
required under subparagraphs 1 and 2 hereof. OMC shall notify
the other Parties to this Decree of the date said permit
becomes legally effective with tespect to PCBs and TSS.

5. The pendency or outcome of any proceeding
concerning the 1issuance, reissuance or modification of the
NPDES permit shall not affect or postpone the duties and obli-
gations of any Party, 2. sct forth in any other Section of this
Decree. OMC shall notify the Parties of the date of
commencement of implementation of the approval of the Best

Management Practices plan required by this Paragraph G.

V.

PERFORMANCE OF THE WORK

A. All design work to bhe performed pursuant to this
Consent Decree shall be under the direction and supervision of
a qualified professional architect or engineer. Prior to the
initiation of design work for the Site, the Trustee shall noti-
fy U.S. EPA and 1IEPA, 1in writing, of the name, title, and
qualifications of any engineer or architect probosed to be used
in carrying out the design work to be performed pursuant to
this Coﬁsent Decree. Selection of any such architect or
engineer shall be subject to approval by U.S. EPA and IEPA,

provided that such approval shall not be unreasonably withheld.
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B. All remedial action and sediment and submerged 1land
resource restoration work to be performed pursuant to this
Consent Decree shall be under the direction and supervisién of
a qualified professional engineer. Prior to the initiation of
such work at the Site, the Trustee shall notify U.S. EPA and
the IEPA, in writing, of the name, title, and qualifications of
the proposed engineer, and the names of principal contractors
and subcontractors proposed to be used in carrying out the Work
to be performed pursuant to this Consent Decree. Selection of
any such engirncer or contractor or principal ..ucontractor
shall be subject to approval by the U.S. EPA and IEPA, provided
that such approval shall not be unreasonably withheld.

C. Appendices III through VII to this Consent Decree de-
scribe the tasks to be performed for the completion of the Work
at the Site. Appendices III through VII are incorporated into
and made an enforceable part of this Consent Decree.

D. OMC shall finance and ensure the performance of all
Work, including remedial design, remedial action, sediment and
submerged land resource restoration, and operation, maintenance
and monitoring work at the Site, as described in this Consent
Decree and in the RAP. All such Work shall be performed in
accordance with all the provisions of this Consent Decree, the
RAP, and all design specifications, work plans, or other plans
or schedﬁles attached to or approved pursuant to the RAP. In
the event of any conflict between the Decree and the RAP, the

Consent Decree shall control; however, notwithstanding any
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provision of this Decree, the summary in paragraph D.1l. below
may not be used to expand or modify the Work set forth in the
RAP. )

1. The major components of the Work, which ére'

detailed in the RAP, may be summarized as follows:

(a) Design, construction, and operation, maintenance
and monitoring of three containment cells on the Site for
the storage of soils and sediments, incorporating slurry
walls, caps constructed of natural and.synthetic materials,
and an extraction well system designed to maintain an
inward hydraulic gradient within éach containment cell.

(b) Excavation or dredging of soils and sediments
from designated Treatment Areas in Waukegan Harbor and on
the Site, and separate on-site treatment of the aforesaid
excavated material in a manner guaranteed to extract at
least 97% of the PCBs by mass present in said materials,
followed by destruction of the extracted PCBs in compliance
with applicable laws and regulations, and placement of the
tfeated soils and sediments in the West Containment Cell in
the North Property area.

(c) Excavation of soils and sediments from designated
areas of OMC property and consolidation of such soils and
sediments in the West Containment Cell 1in the North
Propérty area.

(d) Dredging of sediments from designated areas of
Waukegan Harbor and consolidation of said sediments in the

Slip No. 3 containment cell.
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(e) Development of a new boating slip adjacent to
Slip No. 3 for relocation of Slip No. 3 activities.

(f) Treatment before discharge of certain ;ater
generated during dredging, dewatering, and other operations
required at the Site. |

(g) An operation, maintenance and monitoring program
to monitor and ensure the effectiveness of the Work, as
described in Appendix VII.

2. Documents and reports (hereinafter referred to as
*documents”), other than progress or financial reports, to be
submitted pursuant to this Consent Decree or the RAP shall be
subject to review and approval by U.S. EPA with the concurrence
of IEPA.

3. The U.S. EPA shall notify the Trustee and OMC, in
writing, of approval, disapproval, or required modifications of
documents submitted pursuant to this Consent Decree or any part
thereof. The Parties anticipate that U.S. EPA and IEPA will
complete their review of documents within thirty (30) days;
however, nothing herein shall be construed to limit the rights
of U.S. EPA to approve or disapprove documents if review is not
completed within such thirty (30) day period. In the event
that a 1longer review .period is required, the EPA Remedial
Project Manager shall notify the Trustee and OMC of that fact
within thirty (30) calendar days of receipt of the document.
In the event of any disapproval, U.S. EPA shall specify, in
writing, any deficiencies and required modifications to the

document and explain the basis therefor.
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4, Within thirty (30) calendar days of receipt of
any written notification of document disapproval, or after such
additional time as the parties may agree upon in writigg, a
revised  document which incorporates the required modificaﬁions
shall be submitted to U.S. EPA and IEPA, or a Motion for
Dispute Resolution shall be made within the time and in the
manner set forth in Section XII.

5. Promptly upon entry of this Consent Decree, the
Trustee shall proceed to implement the Work hereunder in ac-
cordance with the schedule for implementation set forth in the
RAP. Unless otherwise directed by U.S. EPA, the Trustee shall
not commence field activities with respect to matters subject
to approval by U.S. EPA (with concurrence by IEPA) until ap-
proval by U.S. EPA has been received. All Work hereunder shall
be conducted in accordance with the National Contingency Plan
and the requirements of this Consent Decree, including the
Performance Standards, specifications and schedule contained in
the RAP.

6. The Parties acknowledge and aéree that neither
this Decree nor Plaintiffs®' approval of the RAP or any other
documents submitted pursuant to this Consent Decree or the RAP
constitutes a warranty. or representation of any kind by
Plaintiffs that the Work will achieve the Performance Standards
set forth 1in the RAP. Plaintiffs*® approval of documents
submigged pursuant to this Consent Decree shall not foreclose

-—

Plaintiffs from seeking performance of all terms and conditions
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of this Consent Decree and the RAP, including the Performance
Standards.

7. OMC recognizes its obligation under this Co;sent
Decree to ensure achievement of the Performance Standards set
forth herein and inAthe RAP, subject to the Modification provi-
sions in Section XXVII of this Decree. In the event that any
Performance Standard is not achieved or will not be achieved in
accordance with the provisions of the RAP, OMC agrees to ensure
performance of such additional work, including additional de-
sign or remedial work, necessary to achieve such prerformance
Standard. Any additional work determined to be necessary by
the Trustee or OMC is subject to approval by U.S. EPA (with the
concurrence of IEPA). Any additional work determined to be
necessary by U.S. EPA (with the concurrence of IEPA) consistent
with the terms of this Decree shall be completed in accordance
with the Performance Standards, specifications and schedules
approved by U.S. EPA (with the concurrence of IEPA), subject to
the Dispute Resolution provisions of this Decree.

8. Except as provided for in subparagraph 7, above,
the requirements of this Decree shall not be construed to
require OMC to finance, undertake, or ensure any treatment of
soils or sediments at the Site other than that specified at the
time the .Decree is entered in the RAP attached to this Decree
unless U.S. EPA demonstrates that the Work specified in the RAP
1s not protecting human health and the environment and that

such additional treatment is necessary to protect human health

and the environment.
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9. (a) The Trustee shall operate and maintain the
containment cells in accordance with the Operation and
Maintenance Plan attached hereto as Appendix VII. oMC ;hall
finance and ensure performance of all such requirements in ac-
cordance with its commitment under Section IV.B. of this
Consent Decree.

{b) The Parties recognize that it 1is appropriate to
review periodically whether continued performance of the
requirements in the Operation and Maintenance plan is nec-
essary for the protection of human health -and the
environment. Accordingly, at any time after five vyears
following commencement of operation and maintenance
activities for any containment cell, OMC or the Trustee may
request that U.S. EPA (with the concurrence of IEPA) modify
or terminate the groundwater extraction, treatment, and
discharge activities required by Section 4.0 of the
Operation and Maintenance Plan for that containment cell.
At any time after twenty (20) years following commencement
of operation and maintenance activities, OMC or the Trustee
may request that U.S. EPA (with the concurrence of IEPA)
modify or terminate other activities required by the
Operation and Maintenance Plan (Appendix VII). Any such
request will describe the proposed mcdification or termina-
tion.and demonstrate that continuation of the activity to
bg_modified or terminated is not necessary to protect human

health or the environment. The request may be based on
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information such as the following: results of monitoring
well or piezometer sampling; results of extraction well
sampling; absence of.significant changes over time in honi-
toring parameters; characteristics of the contained materi-
als; containment cell characteristics and performance;
frequency of extraction well operation; and the ability of
the program element to be resumed if shown.to be necessary
to protect human health and the environment. Based on the
request and any other relevant information, U.S. EPA (with
the concurrence of IEPA) shall issue a written determina-
tion stating whether any or all operation and maintenance
activities may be modified or terminated and the basis for
such determination.

(c) At any time, OMC or the Trustee may request that
U.S. EPA (with the concurrence of IEPA) temporarily modify
or terminate operation and maintenance activities for the
purpose of generating data to support a request under
subparagraph (b), above. Any such request shall identify
the activities covered by the request and state the purpose
of and proposed time period for the temporary modification
or termination, and describe the data to-be generated. If
U.S. EPA determines that a temporary modification or termi-
nation will not adversely affect human health or the
envifonment, U.S. EPA (with the concurrence of IEPA) will
authorize such temporary modification or termination. Any
U.S. EPA determination under this subparagraph shall be in

writing and shall state the basis for the determination.
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(d) Upon a finding by U.S. EPA that resumption of an
activity in the Operation and Maintenance Plan which has
been modified or terminated pursuant to subparagraph (L) or
(c) 1is necessary to protect human health .and the
environment, the Trustee or OMC shall resume such activity,
subject to the provisions of subparagraph (e), below.

(e) Any determination by U.S. EPA under this
subparagraph 9 is subject to the Dispute Resolution provi-
sions of this Decree, and this Court Qill retain jurisdic-
tion for purposes of resolving any dispute wunder this

subparagraph.

VI.

U.S. EPA PERIODIC REVIEW TO ASSURE
PROTECTION OF HUMAN HEALTH AND ENVIRONMENT

Pursuant to Section 121(c) of CERCLA, 42 U.S.C. § 9621(c),
and any applicable regulations, U.S. EPA shall review the reme-
dial action at the Facility as defined by Section 101 of CERCLA
at least every five (5) years after the entry of this Consent
Decree to assure that human health and the environment are
being protected by the remedial action being implemented. If,
upon such review, U.S. EPA determines that further response
action 1is necessary at the Facility 1in accordance with
Section 121(c), then, subject to Section XVI of *+this Consent
Decree, U.S. EPA and the State reserve the right to take such

action as may be authorized wunder Section 104 and seek
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reimbursement under Section 107 or require such action as may
be authorized under Section>106. Upon completion of each re;
view pursuant to this Paragraph, U.S. EPA shall notify oﬁc of
its determination. OMC reserves any rights it may. have to

contest or defend any such action.

VII.

QUALITY ASSURANCE

All Work shall be performed using applicable quality assur-
ance, quality couatrol, ond chain of custody proceli.res in ac-
cordance with U.S. EPA's "Interim Guidelines and Specifications
For Preparing Quality Assurance Project Plans," (QAM-005/80)
and subsequent amendments to such guidelines upon notification
to the Trustee and OMC of such amendments by U.S. EPA. Prior
to the commencement of any monitoring project under this
Consent Decree, the Trustee shall submit a Quality Assurance
Project Plan (QAPP) to U.S. EPA and the State that is consis-
tent with the RAP and applicable guidelines. Sampling data
generated consistent with the QAPP shall be admissible as
evidence, without objection, in any proceeding under
Section XII of this Decree.

OMC and the Trustee shall use their best efforts to assure
that U.S. EPA personnel and authorized representatives and
contractérs of U.S. EPA are allo&ed access to any laboratory

utilized in implementing this Consent Decree.

-31-



VIII.

FACILITY ACCESS, SAMPLING, DOCUMENT AVAILABILITY

A. To the extent that the Site or other areas where Work
is to be performed hereunder is present1§ owned by parties
other than those bound by this Consent Decree, OMC shall
attempt to obtain access agreements from the owners promptly
after entry of this Consent Decree for purposes of implementing
the requirements of this Consent Decree. Any such agreement
shall provide reasonable access to all Parties and their autho-
rized contractors and representatives. If such access agree-
ments are not promptly obtained, OMC shall notify U.S. EPA and
IEPA. If, despite OMC's best efforts to obtain access under
this provision, OMC 1is unable to obtain access necessary to
carry out the terms of this Consent Decree, U.S. EPA agrees to
exercise its authority under Section 104(e) of CERCLA on behalf
of OMC. OMC agrees to cooperate with U.S. EPA in this regard.
If despite OMC's best efforts access cannot be obtained and the
failure to obtain access results in the 1inability to meet the
schedules set forth in the RAP, the Parties agree that such
shall constitute a Force Majeure event under Section XI and
that an adjustment of the affected schedules will be made pur-
suant to Section XI.C. . Without 1limitation on the authority of
U.S. EPA and IEPA under CERCLA or any other 1legal authority,
oMC shail also provide access to its property within the Site
for U.S. EPA, [EPA and authorized representatives and

contractors of U.S. EPA and IEPA at all reasonable times for



purposes of overseeing the requirements of this Consent
Decree. OMC shall reimburse EPA for its costs incurred to
secure access, subject to OMC's right to challenge those }osts
in accordance with Section XIV.

B. The Parties shall make available to each other the
results of all sampling and/or tests or other data generated by
them with respect to the implementation of this Consent Decree,
and the Trustee shall submit all such data generated by the
Trust, and its agents and Contractors, in gquarterly progress
reports as described in Paragraph IX of this Consent Decree.

C. Upon request, the Parties shall allow split or dupli-
cate samples to be taken of any samples collected in connection
with the implementation of this Consent Decree. At least ten
(10) days 1in advance of any sample collection activity, the
Party collecting samples shall notify all other Parties of the
time of sample collection and the number and type of samples to
be collected. In addition, the Parties shall have the right to

take any additional samples that the Parties deem necessary.

IX.
REPORTING REQUIREMENTS 2
A, Except as otherwise provided by the Remedial Action

Plan, the Trustee shall provide to U.S. EPA and IEPA written
qguarterly progress reports which: (1) describe the actions
which have been taken toward achieving compliance with this

Consent Decree during the previous quarter; (2) include all
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results of sampling and tests and all other data rece...

during the course of the Work during the previous quarter;
{(3) list all plans and procedures completed under the. RAP
duriné the previous quarter; (4) describe all actions, data and
plans which are scheduled for the next quarter and provide
other information relating to the progress of construction as
is customary in the industry; and (5) include information
regarding matters which may affect the future schedule for im-
plementation of the RAP, These progress reports are to be
submitted to U.S. EPA anu IEPA by the tenth day of every calen-
dar quarter following the quarter in‘which this Decree 1is en-

tered.

B. If the date for submission of any item or notification
required by this Consent Decree falls upon a weekend or state
or federal holiday, the time period for submission of that item
or notification is extended to the next working day following
the weekend or holiday.

C. The Parties agree that the following releases are rea-
sonably expected from the activities covered by the Remedial
Action Plan or work plans or documents submitted pursuant to
the RAP, and therefore shall be deemed to have been reported
under Section 103 of CERCLA where required to be reported, as
long as.the activities noted below are being performed in ac-

cordance with the RAP:
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1. releases reasonably expected as a result of the
resuspension of sediments through dredging and construction
activities in the Harbor; )

2. releases reasonably expected as a result of oper-
ation of the dredging apparatus, the dredge water treatment
facilities, and associated conveyance systems;

3. releases reasonably expected as a result of oper-
ation of the approved soil and sediment treatment system;

4. releases feasonably expected as a result of the
excavation of thc North CTitch;

5. releases reasonably expected from the sediments
during required sampling activities; and

6. releases reasonably expected from operation of
the water treatment systems.

OMC agrees to notify the Remedial Project Manager ("RPM")
by telephone of any other releases required to be reported

under Section 103 of CERCLA and to confirm such notification in

writing to the RPM.

X.

REMEDIAL PROJECT MANAGER/PROJECT COORDINATORS

A. Within 20 days of entry of this Consent Decree, U.S.
EPA shal¥ designate a Remedial Project Manager (RPM) and IEPA
shall deéignate a Project Coordinator for the Site, and each
Plaintiff shall designate an alternate representative. In ad-

dition, U.S. EPA and IEPA may designate other employees, and
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federal and state contractors and consultants to observe and
monitor the progress of any activity undertaken pursuant to
this Consent Decree. The Trustee and OMC each shall desfbnate
a Project Coordinator, and an Alternate Project Coordinator to
act in the Project Coordinator's absence, who shall have pri-
mary responsibility on behalf of the Trustee and OMC, respec-
tively, for ensuring that the Work 1is implemented and for
communications with the RPM and State Project Coordinator. The
RPM shall have the authority lawfully vested in an RPM by the
National Contingency Plan, 40 C.F.R. Part 300. The RPM does
not have the authority to modify in any way the terms of this
Decree, the RAP, or any design or construction plans or sched-
ules submitted thereunder.

B. To the maximum extent possible, except as specifically
provided in the Consent Decree, communications between OMC, the
Trustee, I[EPA and U.S. EPA concerning implementation of this
Consent Decree shall be made between the Project Coordinators
and the RPM.

C. Within twenty (20) calendar days of the effective date
of this Consent Decree, the Trustee, OMC, IEPA and U.S. EPA
shall notify each other, in writing, of the name, address and
telephone number of that party's designated Project Coordinator
and an .Alternate Project Coordinator or the RPM and an
Alternate RPM.

D. Without affecting the authority of the RPM 1in

- —

-—

Section X.A. above, in the event U.S. EPA finds that conditions
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at the Site may present an imminent and substantial
endangetmenﬁ to public heélth or the environment, it may
require suspension of the Work, in which case the RPM ;hall
promptly confer with the Project Coordinators to determine how
to perform the Work in a manner that is consistent with this
Consent Decree and the RAP and that'protects human health and
the environment. If there is any issue which cannot be re-
solved between the RPM and the Project Coordinators, the matter
shall be resolved in accordance witﬁ the Dispute Resolution
provisions of Section XII. If the Work is suspended, and the
suspension 1s not due to an unexcused failure to comply with
the RAP, the schedule for the Work shall be extended by the
duration of the suspension or, subject to the approval of the
Court, for such longer period as is needed to perform the Work

in light of the circumstances presented by the suspension.

XI.

FORCE MAJEURE

A. "Force Majeure" for purposes of this Consent Decree is
defined as any event arising from causes beyond the control of
both OMC and the Trustee which delays or prevents the perfor-
mance of any obligation under this Consent Decree. “Force
Majeure” shall not include nonattainment of the Performance
Standards set forth in Paragraph J of Section III, although the
Parties agree that delay in 2ttaining Performance Standards may
result from a Force Majeure event. An increase in costs alone

is not itself a Force Majeure event.
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B. When circumstances occur which will delay the comple-
tion of any phase of the Work or delay access to the Site or to
any propgtty on which any part of the Work is to be perfbrmed
as a result of a "“force majeure" event, OMC shall promptly no-
tify the RPM by telephone, or in the event of the RPM's un-
availability, the Director of the Waste Management Division of
U.S. EPA. Within thirty (30) days of the event which OMC
contends is responsible for the delay, OMC shall supply to U.S.
EPA and IEPA in writing the reason(s) for and anticipated dura-
tion of such delay, tne measures taken and to be taken to
prevent or minimize the delay, and the timetable for implemen-
tation of such measures. Failure to give oral notice to the
RPM and to give written explanation to U.S. EPA in a timely
manner shall constitute a waiver of any claim of force majeure.

C. If U.S. EPA agrees that a delay is or was attributable
to a "force majeure” event, the Parties shall promptly modify
the RAP to provide such additional time as may be necessary to
allow the completion of the specific phase of Work and/or any
succeeding phase of the Work affected by such delay.

D. If the Parties cannot agree whether the reason for the
delay was a “"force majeure" event, whether the duration of the
delay is or was warranted under the circumstances or whether
the additional time provided is sufficient to compensate for
the dela}, U.S. EPA shall promptly notify OMC in writing and
give the réasons for the determinations, and the Parties shall

resolve the dispute according to Section XII. OMC shall have
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the burden of proving force majeure as a defense to compliance
with this Consent Decree.

E. 1. In addition to any other schedule extension; for
meeting treatment requirements granted pursuant -to this
Section, if the Treatment Contractor is unable to carry out the
terms of the RAP and such failure is due to financial reasons
of the Treatment Contractor, and the Trustee has made all pay-
ments it 1is obligated to make under its contract with the
Treatment Contractor, and OMC has made all payments it is obli-
gated to make under this Decree, the schedule for completion of
those portions of the RAP to be undertaken by the Treatment
Contractor and all succeeding portions of the RAP dependent on
performance by the Treatment Contractor shall be revised ac-
cording to this paragraph provided that:

(a) OMC notifies U.S. EPA and IEPA promptly after it
receives notice from the Treatment Contractor or other
information that would cause it to believe that the
Treatment Contractor will be unable to perform; and

(b) All necessary measures are taken to secure and
isolate all soils and sediments that have been removed from
the Treatment Areas to prevent release of hazardous sub-
stances into the environment.

2. Within sixty (60) days after OMC notifies U.S.

EPA and IEPA pursuant to subparagraph 1 above, OMC shall submit
a description of each alternative Treatment Contractor and

treatment technology under consideration for completion of
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treatment (including best estimates of time frames required for
completion of treatment by such Contractor and technology).
U.S. EPA shall notify OMC in writing of any disapproval of any
élternate Treatment Contractor or treatment technology within
thirty (30) days of receipt of said document, and shall set
forth the reasons for such disapproval. Within 186 days after
OMC notifies U.S. EPA pursuant to subparagraph 1, above, OMC
shall submit a final proposal and work plan for an alternative
Treatment Contractor or treatment technology and a revised
schedule for implementation of treatment in accordance with the
Performance Standards in the RAP. The proposed revised sched-
ule shall provide for implementation of treatment as
expeditiously as practicable. Notwithstanding any modification
to the RAP under this paragraph, the soils and sediments re-
moved from the Treatment Areas shall be treated to the
Performance Standard in the RAP. Provided that treatment of
the soils and sediments from the Treatment Areas achieves the
Performance Standard set forth in the RAP, OMC may propose an
alternate mcthod ¢f achieving said Performance Standard. Any
such proposal shall be subject to review and approval by U.S.
EPA (with the concurrence of IEPA). Any dispute under this
paragraph shall be subject to the Dispute Resolution provisions
of Section XII.

F. -The provisions of this Section shall govern delays in
obtaining pétmits required for the wOrk, if any, and delays 1in
approvals from IEPA aﬁd U.S. EPA for reasons not attributable

to OMC.
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XII.

DISPUTE RESOLUTION

A. Informal Discussions. Whether or not a provisi&n of

this Consent Decree refers to dispute resolution, the parties
to this Decree shall attenpt expeditiously to resolve any

disagreements that arise under this Decree through informal

discussions.
B. Motion for Dispute Resolution.
1. In the event that any dispute arising under this

Consent Decree is not resolved expeditiously through informal
means, any party desiring dispute resclution under this
Section, or the Trustee, may serve and file a Motion for
Dispute Resolution with the Court. In the case of an objection
to a decision or determination by U.S. EPA or IEPA, such motion
shall be served and filed within sixty (60) days of receipt of
the decision or determination complained of or, in the case of
a withholding of approval or certification, within one hundred
twenty (120) days of the request for approval or certification
of such lesser time as may be required to prevent a delay or
interruption in actions required under this Decree. Any re-
sponse to the motion shall be at a time agreed to by the
Parties or set by the Court.

2. Any party seeking dispute resolution pursuant to
subparagfaph 1 shall include in its Motion a written statement
of tqi issues in dispute, a recitation of the relevant facts

and evidence upon which the dispute is based, a statement of
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position regarding the relevant scope and standard of review,
and as appropriate, a list of witnesses or a citation to the
documentatibn in the administrative record compiled pursuant to
paragraph C below upon which such party relies.

C. Administrative Record.

1. Maintenance. U.S. EPA shall maintain an admini-

strative record of each decision or determination by U.S. EPA
provided for in this Consent Decree and the RAP. All Parties
shall be provided an adequate opportunity to submit for
inclusion in the admir.:-l.rative record all information that
they wish to have considered by the U.S. EPA decision-maker,
prior to the time of decision. U.S. EPA shall include in the
record a statement and explanation of the decision or determi-
nation, and copies of all documents considered by the decision-
maker. The record shall be available for review and copying by
all parties upon reasonable notice.

2. Certification. Where appropriate, the custodian

of the record maintained pursuant to subparagraph 1 shall cer-
tify and submit the administrative record to the Court upon the
filing of a Motion for Dispute Resolution by U.S. EPA or, 1in
the case of a motion challenging U.S. EPA's decision, upon the
filing of the agency's response to the Motion for Dispute

Resolution.
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D. Judicial Review

1. U.S. EPA Determinations Respecting Selection or

Adequacy of Remedial Action. Any decision or determinatian by

U.S. EPA pertaining to the selection or adequacy of‘tespoﬁsg
action(s) taken under this Consent Decree will be reviewed b}
the Court on the basis of the administrative record, and
U.S. . EPA's decision will be upheld by the Court unless it 1is
arbitrary and capricious or otherwise not in accordance with
law. Requests to supplement the record shall be resolved in
accordance with 2xistiny principles of administrati.. law.

2. Other Issues. Except as specified in

paragraph D.1 above or otherwise in this Decree, this Consent
Decree does not establish burdens of proof or the scope or
standard of judicial review of disputes between the parties.

3. Notwithstanding the provisions of paragraph D.1
above, if Congress or a court of controlling jurisdiction es-
tablishes or provides for a different procedure or scope or
standard of review with respect to U.S. EPA decision-making
pertaining to the selection or adequacy of response actions,
any Party may move the Court to modify paragraph D.l1 to conform

to such procedure or scope or standard of review.

XIII.

RETENTION AND AVAILABILITY OF INFORMATION

A. OMC shall make available to U.S. EPA and IEPA (where

non-privileged documents are concerned), and shall retain until
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U.S. EPA 1issues a Certificate of Completion pursuant to
Section XXIV, all records and Aocuments in its possession, cus-
tody, or control which relate to the‘performance of the.Wbrk
pursuant to this Consent Decree, including, but not limited to,
documents reflecting the results of any sampling, tests, or
other data or information generated or acquired by it or on its
behalf. Following U.S. EPA‘'s issuance of a Certificate of
Completion, OMC shall notify U.S. DOJ, U.S. EPA and IEPA at
least ninety {(90) calendar days prior to the destruction of any
original documents, and upon request by U.S. EPA or IEPA, OMC
shall relinquish custody of any nonprivileged documents to U.S.
EPA or IEPA.

B. U.S. DOJ, U.S. EPA, and the State agree to use their
best efforts to retain records and documents in their posses-
sion, custody or control which relate to the performance of the
Work pursuant to this Consent Decree, including, but not limit-
ed to, documents reflecting the results of any sampling, tests,
or other data or information generated or acquired by time or
on their behalf. Upon request, U.S. DOJ, U.S. EPA, and the
State agree to pravide to OMC or the Trustee such documents as
are releaseable under the Freedom of Information Act. U.S. EPA
further agrees to retain all documents placed in an administra-
tive record compiled by it in connection with the Waukegan
Harbor Site until the Work provided for in this Decree has been

completed.
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C. OMC, or the Trustee on behalf of OMC, may assert
business confidentiality claims covering part or all of the
information provided in connection with this Consent Decr;e in
accordance with Section 104(e)(7) of CERCLA, 42 U.S.C.
§9604(e)(7), and pursuant to 40 C.F.R. §2.203(b) and applicable
State law, except as provided in D below.

D. Information determined to be confidential by U.S. EPA
will be afforded the protection specified in Section 104(e)(7)
of CERCLA and 40 C.F.R. Part 2, Subpart B and, if determined to
be entitled to confidential treatment under State law by IEPA,
afforded protection under State law by IEPA. If no such claim
accompanies the information when it is submitted to the U.S.
EPA and the State, the public may be given access to such
information without further notice to the Trustee or OMC. U.S.
EPA and the State shall provide OMC and the Trustee with any
notice required by law of any information determined not to be
confidential.

E. Information acquired or generated by OMC or the 7
Trustee in performance of the Work that is subject to the pro- =~

visions of Section 104(e)(7) (F) of CERCLA, 42 U.s.C.

§9604(e)(7)(F), shall not be claimed as confidential by OMC.

XIv.

REIMBURSEMENT

A, The Trustee shall reimburse U.S. EPA and the State for

their costs of oversight and implementation of this Decree,
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subject to OMC's right to contest the appropriateness of such
costs as specified in Paragraph B of this Section. On or after
October 1 of each year following the effective date of the
Decree, but no later than April 1 of the following year, the
United States and the State shail send the Trustee, if needed,
a demand for payment of cost<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>